The article offers an overview on the forms and contents of the declarations accepting the compulsory jurisdiction of the ICJ made under Article 36. para. 2. of the Statute. The author examines first the provisions of the Statutes of the two world courts, than the forms of declarations and the practice of the two International Courts on the validity and the entry into force of the declarations accepting the compulsory jurisdiction.
Rules of the two Statutes
The jurisdiction of the International Court of Justice (ICJ) as the principal judicial forum of the United Nations may be accepted by states by, inter alia, making unilateral declarations of acceptance under the optional clause as embodied in Art. 36, para. 2, of the Statute. 1 The Statutes of the ICJ and its predecessor, the Permanent Court of International Justice (PCIJ), contain very few provisions concerning the making of such declarations and the texts thereof.
Art. 36 of the Statute of the Permanent Court of International Justice is confined to stating that "The member states of the League of Nations and the States mentioned in the Annex to the Covenant may, either when signing or of ratifying the Protocol to which the present Statute is adjoined, or at a later moment, declare that they recognize as compulsory, ipso facto and without separate agreement, the jurisdiction of the Court as being compulsory in relation to any other Member or State accepting the same obligation, the jurisdiction of the Court in all or any of the classes of legal disputes concerning..."
Under Art. 36, para. 2, of the Statute of the ICJ, "The States parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other State accepting the same obligation, the jurisdiction of the Court..."
The cited articles of the two Statutes seem rather similar at first sight, suggesting that the provisions set forth in the Statute of the former Court were practically reproduced in this respect during the negotiations on the establishment of the new Court at the San Francisco Conference after World War Two. 2 The San Francisco Conference effected in fact two changes in regard to optional clause declarations.
On the proposal of the Conference's Committee IV/1, it added a new paragraph to Art. 36. (para. 4.) providing that "Such declarations shall be deposited with the Secretary-General of the United Nations, who shall transmit copies thereof to the parties to the Statute and to the Registrar of the Court". Accordingly, the optional clause declarations, which are usually signed on behalf of the state by the foreign minister or the representative to the United Nations, are to be forwarded to the United Nations' Secretary-General, who must transmit them to the member states of the Organization and to the parties to the Statute of the Court, and publish them in the United Nations' Treaty Series, and transmit them to the Registrar of the Court for publication in the Court's Yearbooks.
The other change was that while, at the time of PCIJ, a state had the possibility of accepting the Court's compulsory jurisdiction only in respect of one or more categories of disputes under subparas. a) to d), however, under the new Statute a state should accept the compulsory jurisdiction of the Court in respect of all the four specified categories of disputes enumerated in a)-d) subparas. of para. 2. Art. 36. 3 There is, however, an essential difference, apart from the paragraph inserted by the San Francisco Conference, between the aforementioned provisions of the Statutes of the two International Courts concerning declarations made under the optional clause. In effect, under the Statute of the PCIJ, declarations accepting the Court's compulsory jurisdiction could only be made by states, which had at least signed the Statute, meaning that a state could make a declaration of acceptance even before the Statute had entered into force in respect of that state. By contrast, the Statute of the ICJ refers to states that are parties to the present Statute, which allows the compulsory jurisdiction of the new Court to be accepted only by states that are already parties to the Statute, namely they have signed and ratified the Charter of the United Nations, of which the Statute forms an integral part, or by states that are not members of the world organisation but have acceded to it, as Switzerland and Liechtenstein, for example, became parties to the Statute as non-members of the United Nations, 4 3 According to the Statute of the PCIJ, the Members of the League of Nations and the States mentioned in the Annex to the Covenant states recognize the compulsory jurisdiction of the Court "in all or any of the classes of legal disputes concerning: a) the interpretation of a treaty; b) any question of international law; c) the existence of any fact which, if established, would constitute a breach of an international obligation; d) the nature of or extent of the reparation to be made for the breach of an international obligation." The Statute of the ICJ speaks of the acceptance of "the jurisdiction of the Court in all legal disputes concerning:...".
At the time of the PCIJ, Iran was the only state that made a declaration under the optional clause recognizing the Court's compulsory jurisdiction with respect to one of the categories of disputes.
The relevant part of the 1930 declaration reads as follow: "The Imperial Government of Persia recognizes as compulsory ipso facto and without special agreement in relation to any other State accepting the same obligation, that is to say, on condition of reciprocity, the jurisdiction of the Permanent Court of International Justice, in accordance with Article 36, paragraph 2, of the Statute of the Court, in any disputes arising after the ratification of the present declaration with regard to situations or facts relating directly or indirectly to the application of treaties or conventions (my italics-V. L.) accepted by Persia and subsequently to the ratification of this declaration, with the exception of :...".and concurrently with the acceptance of the Statute they made optional clause declarations.
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During the consideration of different cases, both the PCIJ and the ICJ were seized by the problem of whether, pursuant to the cited provisions of the Statute, certain states were at all in a position to make declarations under the optional clause.
At the time of the PCIJ, it was in the Gerliczy case that the question arose of whether a declaration of acceptance by a state which was not included among those mentioned in the Annex to the Covenant of the League of Nations or which was not a member of the League of Nations could be deemed to be valid. In the dispute submitted by Liechtenstein against Hungary in 1939, on the basis of the declarations of acceptance by the two states, the Hungarian Government announced its intention to file a preliminary objection, for Liechtenstein was not among the states listed in the Annex to the Covenant, nor a member of the League of Nations and made optional clause declaration on the basis of the Council's decision of May 17, 1922.
6 However, the decision expressed that, in the absence of special agreement, such a declaration could not be invoked against a member state of the League of Nations which, mentioned in the Annex of the Covenant, had signed or would sign the 'optional clause'. The Gerliczy case remained pending because of the war, so no answer was given to the question relating to Liechtenstein's declaration of acceptance.
More than half a century later, the International Court of Justice was faced with a problem, somewhat similar to that of the Gerliczy case, with regard to Yugoslavia in the context of whether it was possible for a declaration of acceptance to have been made by a state on whose membership in the United Nations was uncertain. The opinion of the international community was rather divided, to say the least. The declarations by Switzerland and Liechtenstein were dated July 6, 1948, and March 10, 1950, respectively. Both instruments contained, among other things, the statement that the declaration was effective from the day on which the particular state became a party to the Statute. 6 The decision was adopted pursuant to a request addressed by the Court to the Council and was concerned with, inter alia, the conditions under which the states listed in the Annex to the Covenant and states not members of the League of Nations were entitled to resort to the Court. On this point, see: Hudson, M. O.: The Permanent Court of International Justice. 1920 Justice. -1942 . Arno Press, New York, 1972, 386-387. 7 The membership of the Federal Republic of Yugoslavia (FRY) in the United Nations was uncertain from April 27, 1992, i.e., from the date of its establishment. The problem of Yugoslavia's membership in the United Nations was on the agenda of General Assembly from 1992. Long debates and a quasi political compromise led to the adoption of General Assembly resolution 47/1, which stated that the General Assembly "1. Considers that the During the days of the Milosevic regime, the Belgrade Government made a declaration under the optional clause on April 25, 1999, and a few days later, on April 29, 1999, during the NATO air strikes, it addressed an application to the Court against 10 NATO member states by invoking violations of the prohibition of the use of force and of the Genocide Convention (Cases concerning Legality of Use of Force). 8 During the consideration of the Yugoslavian request for the ordering of provisional measures, certain responding states, such as Belgium, argued that the FRY was not a successor state to the Socialist Federal Republic of Yugoslavia, nor a party to the Statute and not therefore in a position to make a declaration under the optional clause.
For its part, the Court gave no answer to this question and in connection with declarations of acceptance, it found it sufficient to point out that, in view of the reservation ratione temporis (concerning future disputes) included in the Yugoslav declaration, it was without jurisdiction even prima facie, for, given this limitation, the Court had jurisdiction only in disputes relating to situations and facts subsequent to the signature of the declaration, whereas the dispute between the parties arose before April 25, 1999, for the air strikes by NATO states had begun on March 24, 1999. ship in the United Nations as well as the possibility of Yugoslavia having made a declaration under the optional clause at all, several members of the Court were quite insistent on pursuing this issue further. Judge Kooijmans wrote this: "How can the Court say that there is no need to consider the validity of Yugoslavia's declaration whereas at the same time it concludes that this declaration, taken together with that of the Respondent, cannot constitute a basis of jurisdiction?" According to the Dutch judge, this reasoning implies the presumption that the Yugoslavian declaration is valid, at least in the present phase of the proceedings.
10 Rosalyn Higgins, the British member of the Court, showed some understanding of the Court's failure to have thoroughly examined the rather complicated question of Yugoslavia's status, since the Court constantly has to make extremely speedy decisions on provisional measures. 11 On the other hand, Judge Oda, one of the Court's most experienced members, was clearly of the position that the FRY was not a member of the United Nations and hence had no right to institute proceedings before the Court.
12 Oda maintains that even if the FRY is supposed to be a party to the Statute, with its declaration of acceptance registered as required by law, it in no way acted in good faith as it made its declaration of acceptance under the optional clause a few days before the filing of the application. 13 In other words, Judge Oda, in dealing with the Yugoslavian declaration accepting the optional clause, also raised the question that had been the subject of debate even in the Right of Passage case during the 1950s, namely that of whether a state was entitled to submit an application to the Court a few days after it had made a declaration of acceptance.
These cases and particularly those concerning Legality of the Use of Force go to suggest that the Court is loath to examine whether a given state was or was not entitled to make a declaration of acceptance. Such attitude reflects the Court's view that the declaring state assumes, of its own will, certain extra obligations regarding the Court's jurisdiction and that the Court should take such obligations into account. We may add that the Court must do so all the more as the international community took cognizance of those obligations at the time they were assumed. 10 Ibid., 117. 11 Ibid., 167. 12 Ibid., 145-146. 13 Ibid., 148.
Contents of declarations and relevance of the principle of will
The idea that it would be advisable to elaborate a model document concerning declarations of acceptance had emerged as early as the negotiations for the establishment of the PCIJ. Although the so-called Third Committee did not suggest a model, the elaboration of such a document, a draft of the "optional clause", or declarations was also attached to the Draft Protocol of Signature of the Statute when it was submitted to the Council of the League of Nations on December 14, 1920. In Hudson's opinion, that draft seems to have been approved by the Council and, as a separate protocol, it was opened for signature on December 17, 1920.
14 Called "optional clause", this additional protocol was not a separate document but a subsidiary one intended to serve as a model for declaration to be made under Art. 36, para. 2, of the Statute. 15 At any rate, Hudson emphasises that the said document was only a suggested version for the first part of the text of declarations and that states were free to disregard it in making their declarations. 16 Thus, in spite of the existance of a certain kind of model document, the states accepting the compulsory jurisdiction of the PCIJ paid little attention to it and developed diverse contents and forms of declarations of submission in the years following the establishment of the Court.
The declarations of acceptance by some states practically reproduced Art. 36, para. 2, of the Statute, stating that the declaring state "recognize as compulsory ipso facto and without special agreement, on condition of reciprocity" the jurisdiction of the Court. While others departed from it, with completely different wordings inserted in their declarations. Another group of states declared in a single sentence, quite short and to the point, that they accepted the jurisdiction of the Court. During the interwar period, some states accepting the Court's compulsory jurisdiction incorporated their declarations of acceptance in the instruments of ratification of the Statute of the PCIJ, while others submitted their optional clause declarations to the Secretary-General of the League of Nations in the form of a letter. Considering that, as noted previously, the Statute contained no provision for making declarations under Art. 36. para. 2., any form of optional clause declaration became accepted. This was recognized by the International Court of Justice in the Nicaraguan case through its statement that: "The Statute of the Permanent Court did not lay down any set form or procedure to be followed for the making of such declarations, and in practice a number of different methods were used by States."
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The formal questions concerning declarations of acceptance were touched upon by the International Court in several cases. In its very first judgement, in the Corfu Channel case in the preliminary objections, the Court held that "...neither the Statute nor the Rules require that this consent should be expressed in any particular form." 18 The same was spelled out in the Temple of Preah Vihear case, in which the Court sought to answer the question whether Thailand's letter of May 20, 1950, addressed to the United Nations SecretaryGeneral in accordance with Art. 36, para. 2, of the Statute, was to be regarded, in substance and form, as recognizing compulsory jurisdiction pursuant to Art, 36, para. 2, of the present-day Court's Statute. 19 The Court stated: "The precise form and language in which they do this (the declaration-V. L.) is left to them, and there is no suggestion that any particular form is required, or that any declarations not in such form will be invalid. No doubt custom and tradition have brought it about that a certain pattern of terminology is normally, as a matter of fact and convenience, employed by countries accepting the compulsory jurisdiction of the Court; but there is nothing mandatory about the employment of this language. Nor is there any obligation, notwithstanding paragraphs 2 and 3 of Article 36, to mention such matters as periods of duration, conditions or reservations, and there are acceptances which have in one or more, or even in all, of these respects maintained silence."
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With regard to the contents of the optional clause declarations, the Court stressed that "... the sole relevant question is whether the language employed in any given declaration does reveal a clear intention, in the terms of paragraph 2 of Article 36 of the Statute, to 'recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes' concerning the categories of questions enumerated in that paragraph".
21
As can be seen, the Court attached no importance to formal questions of making declarations and deemed the intentions of the parties to be the determining incident. Relying on private-law examples, it pointed out that international law "... places the principal emphasis on the intentions of the parties, the law prescribes no particular form, parties are free to choose what form they please provided their intention clearly results from it."
22 All this was summed up by Sir Percy Spender in these terms: "No requirement of form are called for paragraph (2) 25 Art. XXXI of the Bogota Pact reads as follows: "In conformity with Article 36, paragraph 2, of the Statute of the International Court of Justice, the High Contracting Parties declare that they recognize, in relation to any other American State, the jurisdiction of the Court as compulsory ipso facto, without the necessity of any special agreement so long as the present Treaty is in force, in all disputes of a juridical nature that arose among them concerning.
The interpretation of a treaty; Any question of international law;
on April 30, 1948, and on the declarations accepting the jurisdiction of the Court by the two states. 26 These two instruments serving as the basis for the Court's jurisdiction-and the possibility of making collective declarations of acceptance that actually arose in connection with them-highlight the specific feature that Art. XXXI of the Pact of Bogotá is virtually identical, almost word for word, with Art. 36, para. 2, of the Statute.
Before the Court, Art. XXXI of the Pact of Bogotá on judicial settlement of disputes was linked by Honduras with declarations of acceptance under Art. 36, para. 2, of the Statute. According to Honduras, Art. XXXI, which, as mentioned above, is almost literally identical to Art. 36, para. 2, of the Statute, "contains a jurisdiction which can be more precisely defined by means of a unilateral declaration", notably in unilateral declarations, under Art. 36, para. 2, of the Statute, by each party to the Pact. 27 Starting with this, Honduras was of the position that any declaration made under Art. 36, para. 2, of the Statute and the reservations attached thereto applied to Art. XXXI of the Pact of Bogotá as well. 28 In connection with all this, Honduras interpreted Art. XXXI of the Pact in two ways with respect to the present case. First, it argued that, under this Article, the Court had jurisdiction only if a declaration of acceptance was also made under the optional clause, but later it claimed that such a unilateral declaration was not necessary but only possible and that Art. XXXI of the Pact of Bogotá The existence of any fact which, if established, would constitute a breach of an international obligation;
The nature or extent of the reparation to be made for the breach of an international obligation." 26 The Honduran declaration of acceptance of compulsory jurisdiction was dated February 2, 1948, and was renewed several times, first on May 24, 1954, for a period of six years and on February 20, 1960, for an indefinite period. It was modified by a declaration on May 22, 1986, inserting a paragraph under which the present declaration and the reservations contained therein may at any time be supplemented, modified or withdrawn by giving notice to the Secretary-General of the United Nations. The Nicaraguan declaration of acceptance was made on September 24, 1929, and its legal effect was, according to Nicaragua transmitted to the ICJ by Art. 36, para. 5, of the Statute. This declaration of acceptance by Nicaragua was the same as that which was at issue in the legal dispute between Nicaragua and the United States of America. 27 Case concerning Border and Transborder Armed Actions, ICJ Pleadings, 1988, Vol. I, 65.
28 Ibid., 74. Honduras relied on this for objecting to the Court's jurisdiction on the ground that, owing to the reservations attached to the 1986 declaration, the Court's jurisdiction did not extend to the present case on the basis either of the optional clause or of Art. XXXI of the Pact of Bogotá.
Pact was valid irrespective of any declaration relating thereto. 29 Then again, it claimed that Art. XXXI was to be seen as recognition of the Court's compulsory jurisdiction under the optional clause understood as implied in the Pact of Bogotá. 30 In other words, according to Honduras, Art. XXXI of the Pact of Bogotá was nothing more than a collective declaration of acceptance.
The Court's opinion on these argumentation was the following: "The first interpretation advanced by Honduras-that Article XXXI must be supplemented by a declaration-is incompatible with the actual terms of the Article.
In that text, the parties "declare that they recognize" the Court's jurisdiction "as compulsory ipso facto" in the cases enumerated. Article XXXI does not subject that recognition to the making of a new declaration to be deposited with the United Nations Secretary-General in accordance with Article 36, paragraphs 2 and 4, of the Statute. It is drafted in the present indicative sense, and thus of itself constitutes acceptance of the Court's jurisdiction."
31 With regards to the second interpretation, the Court noted that the parties had come forward with two possible interpretations on the relationship between Art. XXXI of the Pact of Bogotá and the Statute: on the one hand, they conceived the said Article as a treaty provision conferring jurisdiction upon the Court under Art. 36, para. 1, of the Statute and, on the other, they deemed it to be a collective declaration of acceptance of compulsory jurisdiction under Art. 36, para. The Court concluded by stating that the said silence was all the more significant since the Pact clearly determined the obligations of the parties. The commitments contained in Art. XXXI applied ratione materiae to the disputes enumerated in its text and rations personae to the American States parties to the Pact, while remaining valid rations temporis so long as the present instrument was in force between those states.
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With this statement, the International Court has made it abundantly clear that it considers Art. XXXI of the Pact of Bogotá to be a treaty provision conferring jurisdiction on the Court with a text similar to declarations of acceptance of compulsory jurisdiction, to be in fact a compromissory clause, one that is deemed to be acceptance of the Court's jurisdiction under Art. 36, para. 1, of the Statute rather than under para. 2. 35 Thus, in the Border and Transborder Armed Actions case, the Court found that Art. XXXI of the Pact of Bogotá could not be considered to be a collective declaration of acceptance, yet it took no definite stand on whether it was possible 33 Cf. Case concerning Border and Transborder Armed Actions, ICJ Reports, 1988, 84. 34 Ibid. 35 A similar view was held by Jiménez de Aréchaga, a most prominent international expert of international law of Latin America and a former member of the Court, who wrote that, despite the similarity of terminology, Art. XXXI of the Bogota Pact was a document coming under Art. 36, para. 1, of the Statute. Yet he added that in their mutual relations, the Latin American states, having regard to the close historical and cultural ties between them, placed the Court's compulsory jurisdiction on much stronger foundations than those ensuing from the system of declarations under Art. 36, para. 2, of the Statute. to accept the Court's compulsory jurisdiction by a collective declaration of acceptance.
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Without elaborating on problems relating to eventual collective optional clause declarations, we wish to note that recognition of Art. XXXI of the Bogotá Pact as a collective declaration of acceptance of compulsory jurisdiction could have entailed interesting consequences. In the first place, the Court's compulsory jurisdiction would have operated not only in the inter se relations of the states parties to the Pact of Bogotá, but also in relations between the rest of states parties to the regime of the optional clause. Moreover, it would have raised the question of how such a collective declaration of acceptance is related to individual optional clause declarations by the Latin American states parties to the Optional Clause system. This problem should not be treated as a speculative one, for 13 of the states parties to the Pact of Bogotá have made individual declarations, many of them with reservations attached thereto. Consequently, there is a need to answer the question whether the basis for the Court's jurisdiction is provided by individual declarations of acceptance or by the Pact of Bogotá as a collective declaration of acceptance in cases where a state that is party to the Optional Clause system intends to institute proceedings against a state that is a party to the Pact of Bogotá and at the same time has made an individual declaration of acceptance. This may give rise to a problem, particularly when it is borne in mind that certain disputes are excluded from the Court's jurisdiction by reservations attached to individual declarations of acceptance, while such disputes may still happen to come under the jurisdiction of the Court on the basis of a collective declaration of acceptance.
Ratification of declarations of acceptance
In relation to the rather few formal requirements for declarations accepting the compulsory jurisdiction of the two World Courts, mention should also be made of the fact that, during the existence of the PCIJ, a number of states made their 36 However, some members of the Court, including Judge Oda, expressly conceded the possibility of collective recognition of compulsory jurisdiction. According to the Japanese judge, acceptance of jurisdiction under Art. 36, para. 1, of the Statute can, in the case of certain general treaties on dispute settlement, can be equated, in effect, with acceptance of the Court's jurisdiction under Art. 36, para. 2, of the Statute, but such an obligation must be assumed in an unequivocal manner. declarations subject to ratification. In other words, a state did not recognize compulsory jurisdiction under Art. 36 of the Statute as binding on itself until after it had ratified its declaration. Incorporation of such reservations in declarations of acceptance was actually superfluous as declarations of acceptance cannot be deemed to be treaties and there is no rule requiring ratification thereof. Furthermore, as Hudson wrote, "...both the English and French versions of the optional clause refer to the recognition or acceptance of jurisdiction "from this date" (Fr., dès à présent), i.e., from the date of the declaration, it would seem that the declaration was intended to take effect at the time of signature." 37 This notwithstanding, a number of states made their declarations subject to ratification, as noted earlier. Interestingly, there were also cases in which a state ratified its declaration, although the instrument did not call for ratification. Some of the relevant cases include Bulgaria's declaration of 1921, Ethiopia's declaration of July 12, 1926, and Lithuania's declaration of October 5, 1921.
The fact that, during the existence of the PCIJ, provisions in declarations of acceptance for ratification thereof were rather frequent, may in all certainty be attributed to unestablished practice concerning the declarations under Art. 36. para. 2. This seems to be confirmed by the fact that, of all the declarations currently in force, only the Belgian declaration of 1958 provides for ratification.
Numerous optional clause declarations expressly requiring ratification were not ratified at the time of the PCIJ and, therefore, did not enter into force. Though not required, inclusion of reservations concerning ratification of acceptance was by all means of great importance as declarations containing such reservations could not enter into force until ratification thereof. That situation was further complicated by the fact that-since the Protocol of Signature of the Statute of the PCIJ was to be ratified-the declaration of a state could not come into force until a ratification of the said Protocol. Consequently, if a state ratified its declaration of acceptance earlier than the Protocol of Signature of the Statute, the declaration could not enter into force.
It was nearly four decades after the dissolve of its predecessor that the International Court of Justice was confronted with the problems concerning In view of all this, the United States contended, in the Case concerning Military and Paramilitary Activities in and against Nicaragua, that Nicaragua had never become a party to the Statute of the PCIJ and was therefore not in a position to make an effective acceptance of the compulsory jurisdiction of the PCIJ. 39 On the other hand, Art. 36, para. 5, of the Statute could not consequently transfer the legal effects of the 1929 Nicaraguan declaration to the International Court of Justice, since the relevant article of the Statute did not cover but the declarations submitted to the PCIJ and "still in force.
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Contrary to this, Nicaragua construed that the provision of the Statute was designated to exclude from the operation of the article only declarations which had already expired and had no bearing whatever on a declaration like that of Nicaragua, that had not expired, but which had not been perfected for various reasons at the time. In the view of the Nicaraguan Government, Nicaragua was in exactly the same situation under the new Statute as it had been at the time of the old Statute, and in both cases the ratification of the Court's Statute would perfect its 1929 declaration. 41 On this point, the Court held "...that Nicaragua having failed to deposit its instrument of ratification to the Protocol On the basis of the findings of the International Court of Justice in the Nicaraguan case, it can be stated that, according to the Court, the ratification of the new Statute had the same effect in the case of Nicaragua as if the Protocol of Signature of the old Statute had been ratified. The Court's reasoning boils down to the fact that, at the time the new Statute came into force, Art. 36, para. 5, of the Statute transmitted to the ICJ the legal effect of optional clause declarations made to the PCIJ and still in force.
The related arguments adduced by the Court can be questioned in certain aspects, if only for the reason that the English and French texts of Art. 36, para. 5, of the Statute are somewhat different, the English version reading "declarations ... which are still in force" whereas the French "declarations ... pour une durée qui n'est pas encore expirée" is not the equivalent of the former (encore en vigueur), but can be rendered as "declarations ... for a period not yet expired". 43 Both texts refer, in point of fact, to declarations which had not yet lapsed at the time of the entry into force of the new Statute, and as such were still applicable. However, in the case of the Nicaraguan declaration, what was at issue was not the non-expiration of the declaration at the time of the new Court's Statute or the continuing effect thereof, for during the existence of the PCIJ this declaration had never become effective in reality and was therefore inapplicable. In our view, the argument that Nicaragua was for decades regarded by the international community as a state party to the Court's Statute and was recorded in the different publications of the Court as a state party to the optional clause system, would have appeared much more convincing in favour of the applicability of the Nicaraguan declaration in that particular case. Both Nicaragua and the other states parties to the optional clause system agreed with this, that is to say that Nicaragua had the clear intention to be a party to the compulsory jurisdiction of the Court and that the other members of the international community were in agreement on this point. 
Problems relating to deposit of declarations
As mentioned earlier, the San Francisco Conference inserted a new paragraph in Art. 36 of the Statute, which provides that declarations of acceptance are to be deposited with the Secretary-General of the United Nations, who is to 43 See the individual opinion of Judge Jennings. ICJ Reports, 1984, 537-539. 44 It should be noted that Judge Jennings rejected this argument, saying that the Registrar of the Court performs a single administrative function by listing the states that are parties to the system of the optional clause in the yearbooks. circulate thereof to the parties to the Statute and the Registrar of the Court. The Statute contains nothing more and does not specify the date at which declarations of acceptance enter into force or begin to take legal effect.
According to the pertinent literature and the Court, para. 4 of Art. 36 essentially refers to two elements that are practically independent of eachother. 45 On the one hand, declarations accepting the Court's compulsory jurisdiction are to be deposited by the declaring state with the Secretary-General and, on the other hand, there is the duty incumbent on the Secretary-General to transmit copies thereof to the parties to the Statute and to the Registrar of the Court.
Rosenne is of the view that the deposit of declarations of acceptance with the Secretary-General entails the following consequences for the declaring state: 1) the declaration becomes effective rations personae on the day of deposit except where the instrument contains a special reservation in this respect; 2) if the declaration requires some additional act, such as ratification, such an additional act is also to be performed through the agency of the SecretaryGeneral, namely the instrument of ratification is to be transmitted to the Secretary-General and its legal effects arise from the date of that deposit; 3) the terms on which the compulsory jurisdiction are accepted by the declaring state at a given moment are those terms last deposited with the Secretary-General; 4) while the said provision of the Statute refers to the deposit of declarations, it also applies to modification, withdrawal and of denunciation, etc. of declarations.
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The problems relevant to the deposit of declarations of acceptance with the Secretary-General have been considered by the International Court in several cases. The best-known case of this category is the Right of Passage Through Indian Territory, in which Portugal made a declaration of acceptance on December 19, 1955, and filed an application with the Court against India under the Optional Clause a few days later, on December 22, 1955. India contended that the filing of the Portuguese application violated the generally recognized principle of equality, mutuality and reciprocity to which India was entitled under the optional clause, as the Portuguese application had been filed before the expiration of a period of time-between the acceptance by Portugal of the Court's compulsory jurisdiction and the filing of the application-which, under normal circumstances, would have enabled the Secretary-General to transmit the Portuguese declaration to the states parties to the Statute of the Court, including India. 47 The Court found that the filing of the Portuguese application on December 22, 1955, was not contrary to the Statute and constituted no violation of India's rights. It stated that "...by the deposit of its Declaration of Acceptance with the Secretary-General, the accepting State becomes a Party to the system of the Optional Clause in relation to the other declaring States, with all the rights and obligations deriving from Article 36. ... The legal effect of a Declaration does not depend upon subsequent action or inaction of the Secretary-General." 48 The Court pointed out that "...unlike some other instruments, Article 36 provides for no additional requirement, for instance, that the information transmitted by the Secretary-General must reach the Parties to the Statute, or that some period must elapse subsequent to the deposit of the Declaration before it can become effective. Any such requirement would introduce an element of uncertainty into the operation of the Optional Clause system. The Court cannot read into the Optional Clause any requirement of that nature." 49 Several members of the Court objected to this passage of the judgement. In his dissenting opinion, Judge Badawi stressed the contractual nature of the regime that was established on the basis of the optional clause and tried to prove that "The notification of Declarations to the Secretary-General, or their deposit with him and his obligation to communicate them to other States, are merely intended to take place of direct communication." 50 Since the declaration was made on the day preceding the filing of the application, no one could suppose that the Secretary-General had been able to transmit the declaration to the other states within 24 hours, the result being a situation as if no declaration of acceptance had been made. 51 In his dissenting opinion, ad hoc Judge Chagla argues that Art. 36, para. 4, of the Statute consisted of two parts, one making it incumbent upon the declaring states to deposit declarations with the Secretary-General, and the other incumbent upon the Secretary-General for the transmission copies thereof to the states parties to the Statute and to the Registrar of the Court. The ad hoc Judge found it objectionable that the Court's decision had deemed only the first element to be mandatory, for, in his view, it would have been absolutely necessary that a certain period of time 47 See India's second preliminary objection. 48 Reports, 1957, 156. should elapse between making the declaration and filing the application. 52 In the 1960s, Rosenne also made the point that, during a future revision of the Statute, it would be worthwhile considering the introduction of a short period between the date of deposit of declarations and the date on which such instruments begin to produce legal effects.
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More than 40 years after its decision in the Right of Passage case, the Court was again faced with the problem of a dispute being submitted to it under the optional clause before the respondent state could have been informed of the applicant state's accession to the system of the optional clause.
This problem arose in the second part of the 1990s in the case concerning the Land and Maritime Boundary between Cameroon and Nigeria, because on March 3, 1994, Cameroon made a declaration accepting the Court's compulsory jurisdiction and the United Nations Secretary-General transmitted it to the parties to the Statute eleven-and-a-half months later. Consequently, when Cameroon's application was filed on March 29, 1994, the respondent state, Nigeria did not know or was not in a position to know that Cameroon had acceded to the optional clause system. 54 This led Nigeria to conclude that Cameroon "acted prematurely", had violated "its obligation to act in good faith ..., acted in abuse of the system established by Art. 36, para. 2, of the Statute". Nigeria asserted that the Court's decision in the Right of Passage case was an isolated one and that it was time the Court revised its findings in this case in connection with the making of optional clause declarations. It stressed that the interpretation of Art. 36, para. No matter how logical the above-mentioned arguments may appear to be, the elements thereof referring to the law of treaties may be strongly questioned, notably on the ground that, during the elaboration of the 1969 Vienna Convention on the Law of Treaties, the International Law Commission, in dealing with deposit of instruments of ratification, accession, etc., referred precisely to the findings of the ICJ in the Right of Passage case, stating that in an analogous situation, notably in respect of the entry into force of declarations made under Art. 36, para. 2, of the Statute, the Court had considered the date of deposit of the relevant instruments to be the determinate factor.
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In the judgement on the preliminary objections, the Court notes "...that régime for depositing and transmitting declarations of acceptance of compulsory jurisdiction laid down in Article 36, paragraph 4, of the Statute of the Court is distinct from the régime envisaged for treaties by the Vienna Convention." 56 Then, repeating the findings of the Nicaraguan case, it emphasised "Thus the provisions of that Convention may only be applied to declarations by analogy." 57 Indeed, the Court said nothing more, and it examined Art. 78 of the Vienna Convention on notifications and communications, Art. 16 on exchange of instruments of ratification, acceptance and accession, and Art. 24 on the entry into force of treaties. The Court found that the provisions of the Vienna Convention did not have the scope that Nigeria inferred on them. Regarding Art. 78, the Court held that this article "...is only designated to lay down the modalities according to which notifications and communications should be carried out. It does not govern the conditions in which a State expresses its consent to be bound by a treaty and those under which a treaty comes into force, those questions being governed by Articles 16 and 24 of the Convention." 58 Articles 16 and 24 contain a general rule, notably that, unless otherwise provided by a treaty, a state's consent to being bound by a treaty is expressed by the deposit of the instrument of ratification, accession, approval, etc. and the treaty comes into force in respect of that state on the day of deposit. The Court emphasised that these rules of the Vienna Convention correspond to the solution adopted by the Court in the Case concerning the Right of Passage through Indian Territory and that this solution should be upheld. In the dispute between Cameroon and Nigeria, Vice-President Weeramantry, among the members of the Court, voiced his opinion that the Court's decision in the case concerning the Right of Passage through Indian Territory should be revised. He adduced arguments similar to those of Judge Chagla in the Right of Passage case, emphasizing that, of the actions prescribed in para. 4 of Art. 36, the Court attached importance only to one, namely the deposit of declarations with the Secretary-General, and actually disregarded the other, namely the transmission of declarations to the parties to the Statute and to the Registrar of the Court. Judge Weeramantry summed up in 8 paragraphs the reasons why he thought it necessary to revise the findings in the Right of Passage case. 60 Judges Koroma and Ajibola similarly stated the case for revision of the findings contained in the judgement of 1957, saying that international law had developed considerably since the 1950s and that the Court could not choose to ignore that fact. 61 Thus, for its part in the Land and maritime Boundary case, the Court maintained its view as set forth in the Right of Passage case and stated again that a declaring state should not be concerned with the actions of the SecretaryGeneral or with his performance or non-performance thereof, that "The legal effect of Declarations does not depend upon subsequent action or inaction of the Secretary-General." Unlike other documents, Art. 36 of the Statute prescribes no additional requirement whatsoever, such as the information transmitted by the Secretary-General to reach the parties to the State or the entry into force of a particular declaration after the lapse of a specified period of time. 62 The Court expressed that, in contrast to Nigeria's contention, its decision in the Right of Passage case could not be regarded as an isolated one as its findings in this case had been reaffirmed by those in the cases concerning the Temple of Preah Vihear and the Military and Paramilitary Activities in and against Nicaragua.
Furthermore, in the cases filed by Yugoslavia against 10 NATO member states involving legality of use of force, the Court followed its legal practice that was established in the Right of Passage case. 63 Considering the political background of the applications submitted by the repressive Milosevic regime against the NATO member states, we believe that, if the Court had wished to depart from its earlier legal practice in the least measure, these cases would have offered a good opportunity for it to abandon its position as expressed in the Right of Passage case. In all likelihood, the approval of the international community would have been won by some sort of statement by the Court to the effect that Yugoslavia's being a party to the optional clause system at the time of filing the applications and hence its right to submit disputes to the Court under the optional clause were strongly questionable. However, in the cases concerning the Legality of the Use of Force, in deciding on the interim measures of protection, the Court did not concern itself with this issue and accepted the right of Yugoslavia to file an application against 10 NATO states 4 days after having made its declaration of acceptance in April 1999.
The United Nations Secretary-General and declarations of acceptance
In relation to the deposit of optional clause declarations of acceptance with the Secretary-General of the United Nations, it is worthwhile to touch briefly on the Secretary-General's actions connected with declarations and chiefly on how similar his actions are to those associated with treaties.
In this context we should examine two of the said functions related to treaties. The Secretary-General's first function is a general, individual and special one, based on Art. 102. of the United Nations Charter and applies to all treaties deposited with him. Its essence can be said to consist of securing due publicity for treaties. 64 The other function is related exclusively to those treaties of which the Secretary-General is the depositary, is governed by the provisions of the Vienna Convention on the Law of Treaties, and is the same in respect of the Secretary-General as in respect of any other depositary.
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The Secretary-General's functions related to declarations of acceptance are similar in some measure to those connected with the deposit of treaties. In both cases, the Secretary-General receives certain documents and transmits them to specified states. His functions related to optional clause declarations are practically fulfilled by these actions, but his functions as depositary involve much more than this and are much more substantive. Treaties, namely that "The regular performance of the duties of the depository is of critical importance to the operation of the modern system of multilateral treaties. Nor does it seem correct to regard the provisions of article 29 66 as purely procedural; for they establish not only the duties of depositories but also the rights of the interested States with respect to the procedure." 67 The question at issue is whether, in relation to treaties, the depositary also has the function of examining the instruments deposited with him, e.g., from the point of view of whether they are in conformity with the treaty, and if they are not, he may call the attention of states to such deficiencies, etc. 68 The Secretary-General as depositary may likewise have a highly important function in determining the dates at which treaties enter into force. Such is the case particularly with treaties containing reservations whose admissibility is not covered by a particular treaty. 69 On the other hand, the Secretary-General's functions concerning optional clause declarations are limited to receiving declarations and transmitting them to the Registrar of the Court and to the parties to the Statute. Declarations henceforward pass out from the Secretary-General's purview, for, as mentioned above, the Secretary-General has no additional functions related to declarations of acceptance owing to the fact that reservations or limitations attached to declarations of acceptance need no approval or consent by the other states that are parties to the optional clause system and that, as the Court has emphasized in several cases, the only formal requirement for declarations is that they be deposited with the Secretary-General.
In light of the foregoing, it can be reasonably claimed that the Court was right in upholding its view that declarations of acceptance enter into force on the day of deposit with the Secretary-General.
The Court's position is justified by the fact that an element of uncertainty would be introduced into the system 70 by accepting, as the date of entry into force of declarations of acceptance, the date of receipt of declarations by the parties to the Statute or to the optional clause system, because in that case a declaration would in fact enter into force in different periods, depending on the date at which the individual states receive the relevant notification.
If, however, declarations were to become effective after the lapse of a reasonable period of time, as was proposed by many, the question naturally arises of what that reasonable period-30 days or 3 months-should be. Yet the example of Cameroon's declaration of acceptance shows that not even a few months is necessarily sufficient for declarations to reach the states that are parties to the Statute. Thus, the significance of the deposit of declarations with the Secretary-General arises due to the fact that, as is suggested by Rosenne, the date at which declarations become effective and hence the Court's jurisdiction, both rations personae and rations material, are linked to the day of deposit.
It can be stated that the formal questions concerning declarations accepting the optional clause have emerged in a number of cases. The two Courts have recognized as valid declarations of practically any wording regardless of their content, their date of making and other circumstances. Disputes actually arose as to the entry into force of declarations, and, under its latest practice in the dispute between Cameroon and Nigeria, the ICJ reaffirmed the postulate, enunciated in its earlier decisions, that the only formal requisite for declarations of acceptance is that they be deposited with the Secretary-General.
